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CURRENT TOPICS 


Solicitors in Scotland 

A SHORT note of the contents of the annual report of the 
General Council of Solicitors in Scotland for the year to 
31st March, 1945, in the Scots Law Times, of 30th June, 
should interest solicitors on this side of the border. It 
records a resolution of the council that members should form 
themselves into a general purposes committee to charge 
itself with the care, not only of all matters affecting the 
solicitors’ branch of the legal profession, but also of all matters 


relating to the fulfilment of the duties and obligations of 
solicitors to their clients in the course of professional practice, 
in so far as statutory authority to that effect has not already 
been given to the General Council or the Discipline Committee 
‘by the Act of 1933, until such time as appropriate legislation 
is obtained. The report also refers to refresher courses in 
the Universities and to the question of provision of legal 


education of “law apprentices’ and others serving in H.M. 
Forces. The council have also been active in the matter of a 
scheme for pensions to law clerks. At the meeting of the 
council on 22nd June it was stated that a register had been 
compiled dealing with the number of men and women con- 
nected with the profession who were engaged on national 
service. Of 2,572 such persons, 1,965 were men and 607 were 
women ; 161 had lost their lives. The register indicates that 
311 men, 100 of whom are qualified, and 152 women had 
stated that they were doubtful whether they would return to 
their former employment. There are only eighty-one men 
(twenty of whom are qualified) and forty-six women whose 
former posts are not open to them. It was agreed that 
employment registers should be kept in Edinburgh and 
Glasgow of (a) solicitors who desire partners or employees, 
and (b) men and women who desire to find employment on 
demobilisation. 


Control of the Price of Houses 

THE recent reports in the Press that the Morris Committee 
were about to recommend a retrospective control on the 
prices of houses by reference to a percentage increase on their 
1939 value caused much surprise, especially among lawyers, 
who are brought up to believe that “ ex post facto legislation is 
generally regarded as unjust ”’ (Jenks, “‘ The Book of English 
Law,” p. 46). Sir ARTHUR CROKE MorGaN, in his presidential 
address at The Law Society’s annual general meeting in 
London, on 6th July (see p. 326 of this issue), referring to 
these reports in the Press, said: ‘‘I cannot doubt myself 
that it is an unsound principle to interfere by legislation 
retrospectively with a completed bargain freely and legally 
made between parties to a transaction. I profoundly hope 
that there will not be recommendations for retrospective 
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legislation, which I regard as being a most dangerous element 
to introduce into the laws of this country. No one knows 
this better than do we solicitors, upon whom falls the burden 
of having to advise the man in the street upon the ever- 
increasing problems which daily confront him. If we are to 
be faced with this additional terror of interference after the 
event by legislation, our task will be a difficult one indeed in 
the years to come.” Sir Arthur referred to the evidence 
which The Law Society had tendered to the committee (see 
ante, p. 297), and which marshalled the many arguments 
against a control which would have retrospective effect. A 
letter from Messrs. Radford, Frankland & Mercer, to 
The Times, of 6th July, underlined the arguments of The Law 
Society, and added: ‘‘ If vendors have been ‘ over-paid,’ so 
have the Inland Revenue in respect of stamp duties and 
possibly death duties, the Land Registry, surveyors, solicitors, 
estate agents, etc. Mortgagees may find their safety margin 
swept away; particulars delivered under the Finance Act, 
1931, will be erroneous, as will Land Registry entries.’’ It 
is interesting to note that the Chartered Surv eyors’ Institution, 
in the evidence which they have prepared on the subject, 
also take the view that the control of the selling price of 
second-hand houses with vacant possession is impracticable, 
and that only an increase in the supply of houses can end 
scarcity values. A similar view is put forward by the 
Auctioneers’ and Estate Agents’ Institute in the evidence 
which they have tendered to the committee. 


The Refresher Courses 

Att who have contributed to the organisation of the 
Refresher Courses provided by the Council of The Law 
Society under their Post-war Aid Scheme deserve the highest 
praise. As the President pointed out at the opening of the 
scheme on 22nd May when he himself returned bewildered 
from the 1914-18 war, he would have greatly appreciated 
such a chance of refreshing his knowledge of the law. Mr. J. B. 
LEAVER, Chairman of the Legal Education Committee, 
recalled that he had had a similar difficulty. The object of 
the course cannot be better described than in the words of 
Mr. R. E. Mecarry, M.A., LL.B., the Director of the Refresher 
Courses: ‘‘ Not to turn the students into academic lawyers, 
but to recondition ‘ the system of red lights’ ’’ which every 
practising lawyer must have in his mind and which warns 
him, when tackling any particular problem, of pitfalls where 
the law has recently changed, so that before advising, he may 
look up the changes and consider them.” The latest news, 
contained in the June issue of the Law Society’s Gazette, 
is that thirty-three students have enrolled for the first course, 
a number which the Gazette rightly finds surprising considering 
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that general release from the Forces has not yet begun. It is 
announced that the first course ends on the 18th July and the 
second part-time course—Course B—will begin on Monday, 
the 23rd July. Lectures on local government will be included 
in this second course. The council, it is also stated, will be 
pleased to consider applications from solicitors and from 
barristers who would wish to be considered for appointment 
as lecturers for the purposes of the whole-time course. A 
word of praise is also due to those responsible for the writing 
and publishing of ‘“‘ The Modern Law Manual,” which intend- 
ing students may obtain at the reduced price of {1. In the 
Sunday Times, of 8th July, Professor A. L. Goopuart, K.C., 
described it as “‘ the best and most complete history of the 
war years that has as yet been written.’’ The council expresses 
the hope that any provincial Law Society in whose area a 
demand for refresher courses exists will provide them, and 
they promise to give help and advice. The provision of a 
refresher course by Sheffield University has already been 
announced and a course will be available in Birmingham if a 
demand for it is shown. 


Solicitors’ Salaries 

THERE can be no doubt that interest in the subject of 
solicitors’ salaries, revived by recent correspondence in the 
Press (ante, pp. 286, 309), is widespread, especially among 
solicitors serving with the Forces. A correspondent, who 
states that he has no desire for personal publicity, has sent us 
copies of memoranda which he prepared five years ago and 
which we consider raise points which might usefully be 
debated to-day. Our correspondent’s proposals may be 
shortly paraphrased as follows: (1) Overcrowding of the 
profession can be prevented if solicitors were allowed to take 
articled clerks only with the consent of The Law Society, 
who would act on a report from the local Law Society as to 
the proposed articled clerk’s character, personality and 
ability as well as the character and reputation of his parents ; 
(2) there should be an organised information service on behalf 
of the profession in order to let the public know of the good 
services which they perform and the dangers of being without 
skilled aid, e.g., in regard to the making of wills, etc. ; (3) an 
executor and trustee corporation should be established to 
secure continuity of trusteeship ; (4) provincial Law Societies 
should each prepare a scale of minimum wages for clerks ; 
(5) the Council of the Law Society should require the dis- 
closure, on application for a practising certificate, of the 
purpose for which it is required, and if it is required for the 
purpose of obtaining a salaried appointment, the Council 
should satisfy themselves that the terms of employment are 
satisfactory before granting the certificate. The writer 
expresses the view that this would have most beneficial 
results in the case of employment with industrial corporations, 
building societies and co-operative societies. Scales can be 
agreed with local authorities, Government departments and 
banks. These issues will have to be decided one way or 
another before very long. Public discussion will facilitate 
an early decision and a questionnaire to returning members 
of the Forces would probably, as the writer hints, reveal a 
preponderant opinion in favour of strong action. 


War Damage Contribution 

Soon after VE-day, property owners received demands for 
instalments of war damage contribution. It is safe to say 
that few, if any, solicitors who have been practising during 
the war in this country were shocked that demands for war 
damage contribution were being sent out even after the end 
of the war in Europe. They knew that “ contributions shall 
be made by the payment of five instalments, falling due on 
the first day of July in the year 1941 and each of the four 
following years ’’ (War Damage Act, 1943, s. 36 (2)). Questions 
put to practising solicitors in the past few weeks show that 
the demand for the final instalment came as a shock to some 
people. Letters to The Times corroborate this view. One 
correspondent (6th July) asks whether the Japanese are 
likely to raid over here, and another in the same issue points 
out that the demand would seem to be in the nature of 
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taxation rather than insurance, and asks whether this is to 
become a new imposition on property owners. The contribu- 
tion is certainly not in the same category as an insurance 
premium. It is an outgoing of a capital nature and is not 
an “ outgoing ’’ in the sense in which that word is used in 
the General Conditions of Sale of The Law Society (s. 66 (1), 
War Damage Act, 1943, and Jn re Jacob’s and Stedman's 
Contract [1942] Ch. 400). We express no opinion on the 
muted indignation of the writer in using the phrase “a new 
imposition on property owners,” but we are inclined to agree 
that it is a form of tax, paid by all property owners, to meet 
the losses of war which fall on an unfortunate minority. 
It is also a tax which may be increased (s. 80) if the net 
receipts fall short of the expected payments, as they probably 
will. Much can be done towards avoiding that painful step, 
as a Times leader-writer points out (6th June), by taking 
every possible step towards keeping building costs within 
reasonable bounds and thus reducing the amounts that have 
to be paid away by the Commission in cost of works 
payments. 
Commissioners for Oaths 

It is good to learn, from the June issue of the Law Soctety’s 
Gazelte, that service by solicitors in the Forces will not operate 
to their disadvantage in seeking to qualify for appointment 
by the Lord Chancellor as commissioners for oaths. Normally 
a period of at least six years’ continuous practice immediately 
preceding the application is required. The Lord Chancellor, 
replying to an inquiry by the Council of The Law Society 
(the Law Society's Gazette, June) has stated that he takes due 
notice of an applicant’s practice having been broken by war 
service and allows such service to count towards an aggregate 
period of six years. The years of practice need not be con- 
tinuous, and all that is required is that the applicant must 
have a practising certificate in force at the time of making 
application for appointment. He need not have held a 
practising certificate during the time spent on national service. 
The Lord Chancellor’s statement does not appear to deal 
with the case of solicitors whose careers have been interrupted 
by service in civil defence organisations and other forms 
of national service. There are many precedents for treating 
persons in these services as having similar claims on their 
return to civilian life as members of the Forces. Theirs is a 
claim which should only be mentioned to be granted. 


Claims under the Inheritance (Family Provision) 
Act, 1938 

AN interesting and useful piece of information with regard 
to the attitude of the Board of Inland Revenue to the rights 
of persons specified in s. 1 (1) of the Inheritance (Family 
Provisions) Act against the estates of testators is contained 
in the June issue of the Law Society's Gazette. The Council 
of The Law Society state that the Board of Inland Revenue 
have considered cases in which a possible claim under the 
Act has been compromised by the executors. The question 
has been whether the terms of the compromise can be read 
into the will, so that a payment made under the compromise 
can be deducted from the residue of the estate for the purpose 
of computing death duties. The Board holds that this cannot 
be done, and that it is only where the court has made an 
order that the variations are to be read into the will under 
s. 3 (1). The right of a claimant under the Act, the Board 
holds, is merely to ask the court to exercise in his or her favour 
the discretion vested in it by the Act to order maintenance, 
and it is not an enforceable claim against the testator’s estate. 


Demobilisation 

As from 18th June, 1945, according to the June issue of 
the Law Society's Gazette, the existing procedure of release 
from the armed forces has been cancelled, and all applications 
for release out of their normal turn of solicitors and their 
clerks are to be dealt with under Class B. These releases 
are to be severely restricted ; the exact number per month 
will be fixed by the Ministry of Labour and National Service. 
“The pre-existing principles governing release are still to 
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apply, except that the ‘ special circumstances ’ which justify 
the application being made must be really exceptional, e.g., 
the breakdown in health or death of a partner or clerk must 
be that of the only available man.’”” The Council has been 
asked to bear in mind the demobilisation group of applicants 
and not to entertain applications in the first four groups 
except in cases so urgent that they cannot await demobilisa- 
tion. The Council understands that the Army is adhering 
strictly to the demobilisation plans as regards men in Class A, 
and that the practice of the Royal Navy and the Royal Air 
Force in this connection will be slightly different. The 
Council also announces that no further applications need be 
made for men now under deferment who were born in 1914 
or earlier, in view of the Government's latest decision as from 
4th June, 1945, not to call up for the services any man over 
the age of thirty years. 


Paper Shortage 

NoT unnaturally the shortage of paper and, more par- 
ticularly, of envelopes is being felt more acutely now than 
at any period in the war. There are, we believe, two reasons 
for this, one being that reserves are exhausted and the other 
that the demands of the profession have noticeably increased 
during the past six months, whereas there has been no 
appreciable increase in supplies. The position has become 
so acute that The Law Society has, we understand, taken the 
matter up with the appropriate authorities in an endeavour 
to secure a larger allocation for the needs of the legal 
profession. It is clear that the most stringent economy must 
be continued in the use of paper of all kinds until more 
supplies become available. 


Recent Decisions 

In Lewys v. Burnett and Others, on 5th July (The Times, 
6th July), CRooM-Jounson, J., held that Beccles Corporation 
had negligently carried out their statutory duty in repairing 
a road, xs a result of which they had allowed its surface to 
rise so that head-room beneath a bridge fell some inches 
below the statutory height required by the Waveney Valley 
Railway Act, 1860, and a passenger in a lorry was killed. 
The learned judge also found that the owners of the lorry, 
who had given the plaintiff's deceased husband a lift, were 
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negligent in failing to warn the deceased of a danger of which 
they must have known and of which he could not possibly 
have known. 


In Benninga (Mitcham), Lid. v. Bystra, on 3rd July (The 
Times, 4th July), the Court of Appeal (Scott, MACKINNON 
and Morton, L.JJ.) held that the material date to be con- 
sidered in the phrase “some person engaged in his whole- 
time employment ”’ in para. (g) of the First Schedule of the Rent 
and Mortgage Interest Restrictions (Amendment) Act, 1933, 
was the date of the trial and not the date of the issue of the 
plaint asking for possession on the ground that the plaintiff 
required possession of a dwelling-house for occupation as a 
residence for some person engaged in his  whole-time 
employment. 


In Smith, C. A. v. Smith, E. W., on 4th July (The Times, 
5th July), Pitcuer, J., held that a clause in an agreement 
providing for the maintenance of the wife, made some months 
after her alleged desertion by her husband, and providing 
that the wife should live apart from her husband, that the 
husband was desirous of a separation, and that the wife 
should not molest her husband or institute any proceedings 
for restitution of conjugal rights, was not an implied assent 
by the wife to her husband’s continuing to live apart from her, 
and did not justify the husband in continuing to refuse to 
return to her. His lordship held desertion proved, and 
granted a decree nist. 


In Emanuel v. Emanuel, on 6th July (The Times, 
7th July), DENNING, J., held that the onus was on a petitioner 
in a divorce suit of proving that the suit was not presented 
or prosecuted in collusion or connivance with the respondent, 
and that the presumption of innocence was not a compelling 
presumption which put on the other side, where there was one, 
the burden of proving collusion, but only provisional, and it 
was counterbalanced by circumstances leading to suspicion. 
In the case before the court a decree was refused where the 
husband, after filing an answer denying charges of cruelty, 
told his wife that he was only defending the case because 
of the alimony and dictated a letter which she signed stating 
that she swore that if her husband withdrew his defence, and 
her divorce went through undefended, she would at no time 
claim any alimony from him. 


THE REPORT ON LEGAL AID 


(CONTRIBUTED) 
(Continued from p. 313) 


Machinery 

England and Wales should be divided into ten areas, each 
with an area committee of solicitors appointed by The Law 
Society and representatives of the Bar, if the Bar so desires. 
The area committees should have an office with a paid area 
secretary and the necessary staff. Members of the area 
committee should receive their expenses, but it is left open 
whether they should be remunerated. The area committees 
would be responsible for general administration and super- 
vision within their areas, for the receipt and distribution of 
moneys, for hearing appeals against the refusal to grant a 
certificate, and for the revocation of certificates. 

Local committees should be appointed by the area com- 
mittees wherever necessary. They should consist of unpaid 
solicitors with a solicitor as paid secretary, who would be 
whole-time where necessary. The local committees would see 
that adequate facilities for legal aid and advice exist in their 
district and would grant certificates for legal aid. Applications 
made to the local committees would be referred to the Assist- 
ance Board for a certificate as to means. When a certificate 
had been granted the assisted person would, except in some 
divorce matters, have the choice of a solicitor from a panel. 

The panels, which are for barristers as well as solicitors, are 
as follows :— 

(a) Advice. 
(6) High Court and appeals for divorce business. 
(c) High Court and appeals for all other civil litigation. 


(d) County courts, coroners’ courts and special tribunals. 
(ce) London agency business. . 

Once a solicitor had been appointed he would deal with the 
case in the ordinary way, except where it was a question of 
the appointment of a barrister or of an appeal or of obtaining 
payment for expenses, for which he would apply to the area 
committee. 

In divorce matters where the assisted person’scontribution 
did not exceed £10, The Law Society would deal with the 
matter on the lines of the present Services Divorce Department. 

The remuneration of the solicitor in a High Court case 
would be dealt with by taxation of his bill on a solicitor and 
client basis and payment by the area committee of disburse- 
ments in full and 85 per cent. of the profit costs. Counsel’s 
fees would also be 85 per cent. of the amount which would 
normally be allowed on taxation. In county court cases a 
new scale would be necessary to provide reasonable remunera- 
tion for work done, irrespective as a rule of the amount claimed 
or recovered. In cases where no writ or plaint was issued, 
there would be a procedure for taxation ; remuneration for 
work before coroners’ courts and special tribunals would be 
assessed by the area committee in each case. 

An assisted person who was unsuccessful would be liable 
for the costs of his opponent only to such extent as the judge 
might direct, having regard to the person’s financial circum- 
stances. When successful, his opponent (unless also an assisted 
person) would be liable for the ordinary amount of costs 
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except in divorce cases, where only the amount of the con- 
tribution and order for security would be payable by a husband 
or wife. Costs recovered would be paid to the area committee 
and the assisted person would receive a refund of any balance 
remaining on his account after all costs of the action had 
been met. 
Legal Advice 

Legal advice should be given to anyone for a fee of 2s. 6d., 
subject to the power to remit this fee in suitable cases and to 
refuse advice to a person who can clearly pay the ordinary fee. 

The area committee would provide advice at its office and 
at branch offices which it would set up. The offices would be 
staffed by paid solicitors either whole or part-time or would 
be attended by solicitors from the area committee’s head- 
quarters as circumstances might require. 

Nothing more than advice would be given, except that a 
letter might be written by the solicitor if that would probably 
deal with the case and simple documents might be drafted. 
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Miscellaneous 


Other matters dealt with by the report may be summarised 
as follows :— 

Finance.—The necessary money would be paid to The Law 
Society by the Lord Chancellor in the form of a block grant. 

Court fees.—It would be more convenient for full court fees 
to be paid (though the payment would not necessarily fall on 
the assisted person). 

Publicity. —Close contact with Citizens’ Advice Bureaux is 
recommended. A notice with regard to legal aid should be 
printed on every county court summons issued for the judge’s 
list and, if the registrar so decides, on other summonses. 

Cost.—The Committee does not attempt to foretell the 
total cost to the State, but estimates that the cost of main- 
taining the proposed administrative machinery would be 
slightly under £200,000 per annum. 

(To be concluded) 





A CONVEYANCER’S DIARY 


ENEMY attacks on the offices of this journal succeeded three 
times in preventing the appearance of this ‘‘ Diary ’’ for one 
week, and on one occasion during the war it failed to appear 
because the manuscript was mislaid. But a general election 
is a far more serious matter, and has caused the “ Diary ”’ to 
be suspended for three weeks altogether. A conveyancer on 
the hustings may be a piquant spectacle for the public ; but 
for the principal performer (and his wife) it means six fourteen- 
hour days a week, so that little time has remained for writing. 
In any case, a “ Diary ”’ of these eventful days would scarcely 
interest readers of this column as such, since the time passed 
largely in the discussion, by loudspeaker, of rural housing, 
sewage disposal and agricultural wage rates. Two impressions 
may, however, be worth recording. First, the extraordinary 
patience of every audience—I made seventy-three speeches 
with scarcely an interruption—the evident anxiety for serious 
argument and serious answers to serious questions ; and the 
equally apparent boredom with the electoral utterances both 
of the wireless and the newspapers. Second, the fact, not 
sufficiently publicised, that the average country solicitor is at 
present carrying an intolerable load. He is apt to be so short 
of staff that he has to do all sorts of clerical work himself, 
and yet he is expected to be the guide, philosopher and friend 
of all and sundry who pounce on him at all hours for 
instantaneous advice on conundrums which war-time legisla- 
tion has made far more difficult. No doubt these facts are 
common knowledge to most readers of this column. But I 
should like to pay tribute to this admirable and gravely over- 
worked body of men; I trust that they will soon receive a 
very substantial measure of relief by way of the return of 
trained staff from the Forces and from other war-time 
occupations. 
COMMORIENTES 

Re Grosvenor, known in the House of Lords as Hickman v. 
Peacey, has now been decided by the House. By a majority 
of three to two, the decision of the Court of Appeal was 
reversed, and it was held that the statutory presumption that 
deaths occur in order of seniority applied to a case where two 
persons in a small air-raid shelter were blown to pieces by a 
bomb that exploded in the shelter itself. I have only seen 
the report that appeared in the Press of the decision of the 
House of Lords, and the exact grounds for the opinion of the 
majority are not available. But it seems impossible to imagine 
a case in which the facts pointed more strongly to simultaneous 
deaths. Therefore, if it was held (as it must have been) that 
there was uncertainty as to the order of the deaths to a degree 
sufficient to bring the statutory presumption into effect, there 
can scarcely be any case in which it would be held that deaths 
were simultaneous. Such an interpretation will, no doubt, 
make the administration of the law easier in these cases, but 
there may well be instances of considerable hardship, as I have 
sought to explain on earlier occasions. Further comment 
must wait, however, till we have a fuller report. 


THE EUROPEAN WAR 

In the “ Diary ”’ of 9th June, I explained the most unsatis- 
factory condition of affairs which then seemed to exist 
regarding the continuance, or not, of the war between the 
United Kingdom and ‘‘ Germany,” with particular reference 
to the Execution of Trusts (Emergency Provisions) Act, 1939. 
Since then the obscurity has been widened and deepened. In 
the first place, there has been the instrument signed in Berlin 
by military commanders representing the United Kingdom, 
the United States of America, the Soviet Union, and France. 
Second, there has been an Order in Council (S.R. & O., 1945, 
No. 703) made on 11th June under the Validation of War- 
Time Leases Act, 1944, under which it is declared that, “ for 
the purposes of the construction of any tenancy agreement,”’ 
the 9th May, 1945 (that is, the next day after the Prime 
Minister’s broadcast statement that the German war was “ at 
an end ’’), shall be treated, prima facie, “‘ as the date of the end 
of the war and of hostilities as respects each and all of the 
States in Europe with which His Majesty has been at war at 
any time since the third day of September, 1939.” Third, a 
question was asked in Parliament on 13th June (see 89 Sot. J. 
295) whether any announcement might be expected as to the 
‘ official ending of the war in Europe ”’ in view of the “ large 
number of public and private contracts and legal agreements 
which lapse at the official ending ”’ of such war. The Attorney- 
General referred in his reply to the Order in Council mentioned 
above, and said that as regards sorts of contract other than 
those of tenancy the matter was under consideration. 

Obviously nothing can be done at present which needs to 
be done by legislation, because there is no Parliament. More- 
over, a Bill on this subject might well find itself postponed to 
other business in the opening weeks of the new Parliament. 
But legislation is not necessary. The existence of a state of 
war affecting this country is a fact of which the courts will 
take judicial notice, though in case of difficulty the court 
could, and doubtless would, seek the advice of the Crown, 
through the Foreign Secretary. The views of the Foreign 
Secretary would not be legally conclusive (as they would be, 
for instance, upon some similar issues under s. 15 of the 
Trading with the Enemy Act, 1939), but they would in practice 
decide the matter. An intimation as to the form which such 
advice would take is urgent. There are two quite different 
questions: (i) as to the position vis-a-vis ‘‘ Germany,” and 
(ii) the position vis-a-vis Italy and the European satellites of 
the, now defunct, ‘‘ Axis.’”” The first question is itself 
susceptible of sub-division ; viz., what weight is to be given 
to the arguments (a) that the German State has ceased to 
exist so that there is no enemy State ; (b) that if and so far as 
there is a German State, its government is vested under the 
Berlin document in the four allies, so that it would be difficult 
for this country to be at war with a country so governed ; 
(c) that the events of 8th and 9th May ended the war with 
“Germany ’”’ anyhow. In the absence of official guidance, 
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these questions can have no assured answer. As regards 
Italy and the satellites, the position is very different, because 
each of them (except perhaps Hungary) has a government 
with manifest legal continuity since pre-war days, so that 
there is a potential contracting party for an old-fashioned 
treaty of peace, the normal method of ending a state of war. 
Nor does there appear to be anything to suggest that any of 
the enemy States in question has been dissolved. On the 
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whole, therefore, I think that the United Kingdom must still 
be at war with Italy and the satellites for all purposes except 
that of the construction of leases so far as that is dealt with 
by the Order in Council mentioned above. The whole matter, 
is, however, obscure, and an official statement would be 
desirable ; it does not seem to be a thing which need wait, 
or which should wait, for the declaration of the outcome of 
the election. 


LANDLORD AND TENANT NOTEBOOK 


CHATTELS FOUND 


WHEN holding, in Hannah v. Peel (1945), 89 Sox. J. 307, that 
a soldier was entitled, as against the owner of a house in 
which he was billeted, to a brooch which he had found lying 
on a window-ledge, Birkett, J., reconciled a number of 
authorities in this way: a man has possession of everything 
attached to or under his land, but not necessarily of a thing 
lying unattached on the surface even if that thing were not in 
the possession of anyone else. Among the authorities in 
question was Elwes v. Brigg Gas Co. (1886), 33 Ch. D. 562, 
a decision which, while in line with others, was, in my 
submission, unsatisfactory in one particular. 

The claim was for the delivery up of a prehistoric boat (the 
parties agreed that it was some 2,000 years old) found embedded 
in land let by the plaintiff to the defendant company. The 
lease reserved unto the lessor all mines and minerals, obliged 
the tenant to erect a boundary wall, and stipulated that 
certain gasholders, etc., to be erected on the land should 
conform to plans approved by the landlord. The subject of 
the claim was discovered in clay soil, a few yards from a river 
and some few feet below the surface (4 feet at one end, 6 feet 
at the other) when the defendant company were excavating 
for the purpose of erecting a gasholder. 

Three arguments were advanced in support of the plaintiff's 
case: tle boat was mineral and therefore excepted by the 
lease ; it was annexed to the soil; and it was a chattel not 
intended to pass by the grant. In the result, Chitty, J., 
' giving judgment for the plaintiff, said that it was immaterial 
whether the boat was a mineral, or part of the soil on the 
quicquid plantatur principle, or a chattel: it was not intended 
to be included in the demise. 

Such was the ratio decidendi ; but in obiter dicta the learned 
judge dealt more exhaustively with the arguments on the 
question of mineral nature and of chattel nature than he did 
with that of annexation to the soil. A careful examination of 
authorities dealing with the meaning of ‘‘ mineral ’’ led to the 
conclusion that only what was part of the natural soil was 
covered by that expression, and not wood which had not 
become petrified or fossilised. By recourse to decisions on 
possession, it was held that if the boat was a chattel the 
plaintiff had had possession of it (on the same grounds as 
those recently indicated in Hannah v. Peel), though unaware 
of its existence, because it was embedded in the land. But 
there was no full inquiry into the possible consequences of a 
decision that the boat had become part of the soil by virtue 
of annexation. 

On this point, it had been urged for the plaintiff it was part 
of the inheritance, and that on severance it reverted to the 
plaintiff. It is the second of these propositions which might, 
in my submission, have been dealt with more fully ; for it was 
an order for delivery up that was sought, not a declaration 
that the boat was part of the demised premises. The question 
would have not been purely academic, for the lease had 
another ninety-eight years to run, and whether a severed 
portion of demised land becomes a chattel and the absolute 
property of the lessor is a point on which there is not very 
much authority. It so happens that since I commenced 
writing this article I have learned of a roof falling off a London 
house ; the information does not include whether the property 
was let, and it may well be that if it was the tenant will not 
take much interest, in fact, in the fragments ; but what about 
such things as the tapestry held to pass under a devise in 


ON DEMISED LAND 


Norton v. Dashwood [1896] 2 Ch. 497, the “large reaction 
chambers and towers’’ held to be integral portions of a 
building in Pole-Carew v. Western Counties and General 
Manure Co. [1920] 2 Ch. 97 (C.A.) ?. If matter or matters of 
that nature formed part of demised premises and became 
detached during the term, would the landlord be entitled to 
their immediate possession ? 

In support of the argument, two authorities were cited : 
Herlakenden’s Case (1589), 4 Co. Rep. 62a, and Spark v. Spicer 
(1798), 1 Ld. Raym. 738. The former appears to afford 
stronger support, for it laid down that if a lessee or any other 
person severed timber trees from demised land, the lessor 
became entitled to them forthwith; but the answer is that 
trees are subject to special rules of law, and apart from that 
there is authority in the same case that if they be dotards the 
rule does not apply. As to the latter, it merely records an 
observation of Holt, C.J., made on the occasion of a motion 
for a new trial: ‘ If a man be hung in chains upon my land ; 
after the body is consumed, I shall have gibbet and chain ”’ 
and there is nothing to suggest that the question was one 
between landlord and tenant. On the other hand, the reference 
to the chain serves to remind us that chattels may be con- 
structive freehold, and that it has been held that temporary 
removal of such will not change their status (Liford’s Case 
(1614), 11 Co. Rep. 46d). Granted that the authorities are 
limited to things essential to the use of the land, I suggest 
that if Elwes v. Brigg Gas Co. had been fought on the annexa- 
tion issue alone, a strong case could have been made for the 
defendant company’s right to retain their find during the term. 


NEALE v. DEL SOTO AGAIN 

Neale v. Del Soto [1945] 1 K.B. 144; 89 Sor. J. 130, an 
authority which struck the Ridley Committee and others as open 
to criticism, has now been once applied and once distinguished 
within a period of a few months. The decision was that a 
tenancy of two rooms in a house, the tenant having joint use 
with the landlord of kitchen, bathroom, garage, lavatory, coal- 
house and conservatory, was not a tenancy of a dwelling-house 
within the Increase of Rent, etc., Restrictions Acts. This was 
applied in Sharpe v. Nicholls [1945] W.N. 112 (C.A.) (see 
89 Sor. J. 265), in which Morton, L.J., who had said in Neale 
v. Del Soto that if a case of common user of less accommodation 
arose it might be a question of degree, now stated that it was 
a question of degree. 

That being so, the position of the landlord in the recent 
case of Cole v. Harris (1945), 61 T.L.R. 440 (C.A.), who was 
resisting a claim for excess rent on the ground that the 
premises were outside the Act, can hardly have been con- 
sidered a strong one, for the only common user was that of a 
bathroom with w.c. Nevertheless, it appeared that there 
were two possible interpretations of Neale v. Del Soto, for 
Lawrence, L.J., dissented from the judgments of MacKinnon 
and Morton, L.JJ. I think it is right to say that the funda- 
mental difference of opinion was this: according to the 
majority, Neale v. Del Soto laid down that the question was 
purely one of kind as well as of degree; but according to 
Lawrence, L.J., the question was essentially, or at all events 
partly, one of degree. 

A perusal of the older case suggests that the learned lords 
justices avoided deciding that the parties were not landlord 
and tenant at all, but landlord and lodger ; in Cole v. Harris, 
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however, MacKinnon, L.J., read the decision as having that 
effect. But he and Morton, L.J. (who did not mention the 
“ lodger ”’ status), held that the nature of what was shared 
was an, or the, important consideration: if what is 
shared with others does not comprise “living ”’ or “dwelling 
rooms,’ of which a kitchen is one, a lavatory not one, there is 
a tenancy within the Acts. While, in the opinion of 
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Lawrence, L.J., if anything shared was essential to the 
use of the premises as a dwelling (a question of fact) was 
let jointly to the tenant with other persons, there was 
no letting of a dwelling-house. The Ridley Committee's 
recommendation that the position be clarified is endorsed 
by this decision on a question which might well have been 
raised twenty years ago! 


TO-DAY AND YESTERDAY 


July 9.—Lord Justice Turner died on the 9th July, 1867, 
aged sixty-nine. Lord Selborne wrote of him that ‘‘ he worked 
at the bar and on the bench with unwearied activity ; never 
undertaking a case of which he did not make himself master 
and, as a judge, sparing himself no trouble. He had a calm 
mind, a cheerful spirit, unruffled temper and a very lucid 
intellect. Take him for all in all, there has not been upon 
the bench in my time a man of finer judicial qualities, or with 
fewer drawbacks to them. Notwithstanding his seeming 
weakness, he was never prevented by ill health from the 
punctual performance of his duties.”’ 

July 10.—In 1762 the rage of London was the ghost in 
Cock Lane, near Smithfield Market. It haunted the bed of 
the twelve-year old daughter of Parsons, the clerk of 
St. Sepulchre’s Church, and manifested itself with rappings 
and scratchings whereby it answered in an agreed code 
Yes or No to questions put to it. Crowds began to flock 
to the place day and night and the local public houses made 
fortunes. The highest in the land came too; the learned 
investigated and even Dr. Johnson was present at a test. 
For the public the most thrilling aspect of the affair was 
that the ghost purported to be the spirit of a young lady, 
formerly a lodger in the house and now dead and deposited 
in the vault of St. John’s Church, Clerkenwell, and that it 
accused Mr. K , her lover, of having poisoned her with 
arsenic. Tests multiplied. The child was removed from 
house to house, but always when she was in bed the noises 
attended her. Eventually the law stepped in. Parsons and 
his wife, Mary Fraser, who had acted as the ghost’s interpreter, 
a clergyman and a reputable tradesman were tried at Guildhall 
on the 10th July before Lord Mansfield and convicted of 
conspiracy against Mr. K——-. Sentence was deferred and 
the clergyman and the tradesman, having used the respite 
to pay some hundreds of pounds compensation, got off with 
a severe reprimand. Parsons was condemned to a year’s 
imprisonment and to the pillory, and his wife and Mary 
Fraser to six months’ imprisonment. 


July 11.—On the 11th July, 1938, Sir George Talbot died 
at Edenbridge, in Kent. He had resigned from the King’s 
Bench Division in the previous year. Lord Justice MacKinnon 
wrote of him: “‘ With a taste for epigram one might be 
tempted to say that he is the best judge whose name is 
known to the fewest readers of the Daily Mail. On that, 
or on any other test, Talbot was the best judge I have known. 
If any man was ever qualified by heredity to be a lawyer and 
a judge it was he.”’ On his father’s side he was descended 
from Lord Chancellor Talbot, and on his mother’s side from 
an Elizabethan Chancellor, Sir Thomas Bromley, and from 
a fifteenth century judge, Sir Thomas Littleton. 

July 12.—The Parnell Commission, appointed to report 
to the House of Commons on the charges brought by the 
Times against the Irish leader and his parliamentary party, sat 
from September, 1888, to November, 1889. On the 12th July, 
there was an impressive scene when all the counsel for the 
defence retired from the case in protest at the refusal of the 
judges to order production of the books of the Irish Patriotic 
Union. But Sir James Hannan, presiding, was unperturbed. 
“Nothing is changed,” he said ‘‘ except that we shall no 
longer have the assistance of counsel.” 

July 13.—On the 13th July, 1683, Lord William Russell, 
accused of complicity in the Rye House Plot, was tried for 
high treason. Lord Chief Justice Pemberton presided and 
treated the accused with great courtesy ; Jeffreys led for the 





prosecution. Though distinguished witnesses affirmed their 
belief in his loyalty, he was convicted and executed. 

July 14.—Samuel Marsh Phillipps was born at Uttoxeter 
on the 14th July; 1780. His father assumed the surname 
of his cousin Samuel Phillipps on succeeding to a Leicestershire 
estate under his will in 1796. He was called to the bar by 
the Inner Temple in 1806. He did not practise, but devoted 
himself to legal researches. His work on the law of evidence 
became a classic. 

July 15.—On the 15th July, 1694, Evelyn noted in his 
diary : “‘ Many executed at London for clipping money, now 
done to that intolerable extent that there was hardly any 
money that was worth above half the nominal value.” 
LorD FINLAY 

The memory of the late Lord Finlay will be dominated 
by his comfortable good-natured personality, and the con- 
scientious fairness, especially as a criminal judge, which 
attracted attention from the first time he was called on to 
act as Commissioner of Assize. He was not the sort of 
man about whose name a mythology of anecdotes would tend 
to cluster, but a story of an occasion when he was on circuit 
at Winchester with Lord Darling illustrates his good nature. 
The two marshals attending them had gone to dine with 
the Greenjacket Depot Mess. The evening was uproarious 
and they invited the whole Mess back to the judges’ lodgings, 
little thinking to find them still up. When they made their 
noisy entry they were taken aback to find the judges still 
chatting quietly together and they made as if to beat a retreat 
in confusion. But Darling said: ‘‘ It looks as if it’s time 
for us to say good night, Finlay.”” The other assented, and 
they left the young men to their enjoyments. An assize 
incident of a different order is related by MacKinnon, L.]J., 
in his book ‘‘ On Circuit.’’ When Finlay, J., went to Presteign 
in 1927 there was actually a prisoner to try. ‘‘ This was a 
momentous event. The county authorities, conscious of the 
necessity, had the Jodgings redecorated and a bathroom 
installed. The great day came. The judge went to church, 
the trumpets blew, the Commission was read, the stage 
was set. Then the prisoner, a travelling tinker, who had been 
let out on bail, was called on tosurrender. He did not turn up ! 
So Presteign, fluttered for a moment by the unusual spectacle 
of an assize, sank back to its accustomed and secular repose.” 


His READING 

On the 4th May, 1933, Lord Finlay delivered a Reading 
at the Middle Temple, choosing as his subject ‘‘ Law in 
Literature.’’ In dealing with the novelists he gave pride 
of place to Sir Walter Scott who in “Guy Mannering,”’ 
presented in Pleydell a perfect sketch of a Scots lawyer. 
Lord Finlay quoted in particular Pleydell’s observation in 
showing Colonel Mannering his library, “the best editions 
of the best authors.”” ‘‘ These are my tools of trade,” he said. 
‘* A lawyer without history or literature is a mechanic—a mere 
working mason; if he possesses some knowledge of these 
he may venture to call himself an architect.” His descent 
made it fitting that he should pay tribute to another Scots 
masterpiece, Stevenson’s “‘ Weir of Hermiston,” the principal 
character in which was Lord Braxfield, whose portrait by 
Raeburn had already been described by the author in an 
early essay: ‘‘ The tart, rosy, humorous look of the man, 
his nose like a cudgel, his face resting squarely on the jowl, 
has been caught and perpetuated with something that 
looks like brotherly love.’’ But Dickens, Thackeray, Hardy, 
Galsworthy, Gilbert and Lewis Carroll were not forgotten. 
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COUNTY COURT LETTER 


The Remuneration of Estate Agents’ Clerks 

In Roe v. Lynn, at Bournemouth County Court, the claim was for 
£200 as wages and commission. In a separate action, the above- 
named plaintiff’s wife claimed £19 9s. for services rendered to 
the same defendant. The male plaintiff’s case was that, on the 
defendant’s suggestion, he joined the defendant’s business of an 
estate agent as a partner. After three weeks, having derived no 
benefit from the partnership, the plaintiff became an employee of 
the defendant at a salary of £6 a week and 10 per cent. com- 
mission on sales. After another fifteen weeks, having again 
derived no benefit from the arrangement, the plaintiff approached 
the defendant, who contended that, in the absence of a written 
agreement, he was not liable to pay the plaintiff anything. The 
case for the wife was that she had worked on inventories and 
valuations, and had searched for new offices, over a period of 
twenty days. Her claim was for remuneration at 10s. a day. 
The defendant’s case was that the partnership was dissolved 
owing to the male plaintiff's lack of capital. There was no 
agreement to pay the male plaintiff any more than a nominal fee 
of £10 for putting the defendant’s books in order. A commission 
of 40 per cent. was promised on all sales effected, but no sale 
were made. His Honour Judge Cave, K.C., gave judgment for 
the plaintiffs for the amounts claimed, with costs. 


Alternative Accommodation in Same House. 
In Smith and Another v. Rolph, at Stow-on-the-Wold County 
Court, the plaintiffs were the administrators of the estate of the 
late Robert Smith. The claim was for possession of a dwelling- 
house which, on the 12th October, 1939, had been leased to the 
defendant for five years from Michaelmas, 1939, at a rent of 
£56 a year. The term expired at Michaelmas, 1944, but the 
defendant was holding over. One of the plaintiffs was the widow 
of the late owner, and, having had a seizure, she desired part of 
the house for her own occupation. The defendant and his wife 
had no children, and they went to a café for their meals. The 
plaintiffs were prepared to allow the defendants one bedroom, 
one sitting room, and the use of the kitchen, scullery, etc. By 
consent, His Honour Judge Forbes made an order for possession 
in twenty-eight days, the defendant to have part of the premises 
on agreed terms, subject to the Rent Acts, and-to pay £30 agreed 


costs. 
POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. Ali questions must be typewritten (in duplicate), addressed to the Editorial 
ae 8 90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
Post-1925 Will Settlement—DEATH OF SOLE EXECUTOR WITHOUT 

HAVING EXECUTED A VESTING ASSENT—GRANT DE BONIS NON 

Q. A died in 1933, having by his will appointed B sole executor, 
and devised two freehold houses to his daughter C for her life, 
and after her death devised the same absolutely to his grand- 
daughter D. B duly proved A’s will, but did not make any 
vesting assent in favour of C. Apart from this, the administra- 
tion of A’s estate has long since been completed. B died in 1944 
leaving a will, but not appointing any executor. Letters of 
administration with the will annexed to B’s estate are being 
applied for. Both C and D are still living. Is it necessary in 
these circumstances to apply for a grant of letters of administra- 
tion de bonis non to A’s estate, so that the administrators so 
appointed can vest the legal estate in C, or can we proceed on 
the basis that the administrator of B’s estate has by virtue of 
S.L.A., s. 30 (3), and T.A., s. 18 (2), the power to appoint new 
trustees of the settlement arising under A’s will? The question 
appears to hinge upon whether the S.L.A., s. 30 (3), had the effect 
of making B (and by representation B’s administrator) a trustee 
as opposed to a personal representative in respect of the settled 
land so that the chain of representation was not broken in 
consequence of his death. 

A. We think it is essential to apply for a grant de bonis non 
in the estate of A. B had the legal estate as personal repre-. 
sentative of A and was (by virtue of S.L.A., 1925, s. 30 (3)), also 
trustee of the ‘‘ settlement,”’ pending the appointment of other 
trustees, and subject to the obligation of appointing an additional 
trustee to act with him. Even if it is assumed (which is perhaps 
doubtful) that B’s personal representatives can function as 
trustees of the settlement by virtue of T.A., 1925, s. 18 (2), they 
have not got and could not pass the legal estate. As tos. 18 (2) 
of the T.A., 1925, our subscribers would find the ‘‘ Conveyancer’s 
Diary ” of 17th February, 1945, of interest to them (89 Sot. J. 
77, 78). 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLIciTORS’ JOURNAL] 
Books for the Inns of Court Regiment 

Sir,—The Colonel and the Chaplain of The Inns of Court 
Regiment, which is stationed in Germany, have appealed to me 
for books of all sorts, especially lighter literature, for men of the 
regiment. These are urgently needed in view of the non- 
fraternisation order, and in order to help to maintain morale and 
reduce monotony in off-duty hours. 

I feel that, having regard to the long and close association of 
the regiment with the law, we, as lawyers, should support and 
give priority to this appeal. Books for this purpose can be sent 
to me at Garden Cottage, Boundstone, Farnham, Surrey, or may 
be sent direct to Reverend J. Du B. Lance, C.F., The Inns of 
Court Regiment, B.L.A. 

Farnham, Surrey. 

4th July. 


M. R. LANCE. 





American Lawyers in Solicitors’ Offices 

Sir,—Referring to the notice in the Law Society’s Gazette for 
last month, is it desirable from the point of view of clients that 
lawyers serving in the Forces, American or otherwise, should be 
given the facilities indicated in that notice ? 

Should not a distinction be drawn between professions on the 
one hand and businesses, trades and industries on the other ? In 
the former, the professional man is dealing with the private 
affairs of other people and consequently has not a free hand ; 
in the latter, the owners of the business, trade or industry is 
dealing with his own and can decide for himself whether to allow 
strangers, as part of their military duties, to have the opportunity 
of obtaining experience as observers in his business, etc. 

It is doubtful whether clients would like the idea, and they 
must be given the benefit of the doubt. 


Lincoln’s Inn, W.C.2. RIcHARD C, FitzGERALD. 
7th July. 


BOOKS RECEIVED 


Tax Cases. Vol. XXVI. Part III. H.M. Stationery 
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Town and Country Planning Act, 1944. An annotated analysis 
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(with Index) 298. London: Sweet & Maxwell, Ltd. 21s. net. 


The Law of Contracts in a Nutshell. By A. J. Conyers, of the 
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MILLNER, M.A., Cantab., of the Inner Temple, Barrister-at-law. 
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Edited by Haro_p PArRIsH, 
Part 4. London: 


During the Long Vacation one judge of the Probate, Divorce 
and Admiralty Division will sit on five days each week to hear 
divorce petitions. One judge of the Chancery or King’s Bench 
Divisions will sit each Wednesday to hear urgent applications. 
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OBITUARY 


Sir BERNARD E. H. BIRCHAM 

Sir Bernard E. H. Bircham, G.C.V.O., of Messrs. Bircham and 
Co., solicitors, of Parliament Street, Westminster and Old Broad 
Street, died on Wednesday, 11th July, aged seventy-six. An 
appreciation will appear in our next issue. A memorial service 
will be held at St. Margaret’s Church, Westminster, on Tuesday, 
17th July, at 12 noon. 

Mr. F. W. BROADBENT 

Mr. Frederic William Broadbent, solicitor, of Messrs. Broadbent, 
Heelis & Liptrott, solicitors, of Bolton, died on Wednesday, 
13th June, aged eighty-six. He was admitted in 1893. 


Mer. D. H. BUTCHER 
Mr. Douglas Harry Butcher, solicitor, of Messrs. Webster, 
Butcher & Sons, solicitors, of Tooting, died on Wednesday, 
4th July. He was admitted in 1901. 
Mr. C. V. JOHNSON 
Mr. Charles Villiers Johnson, solicitor, of Messrs. Johnson, 
Harris & Mileham, solicitors, of Brighton, died on Wednesday, 
27th June, aged seventy-seven. He was admitted in 1892. 
Mr. E. MOORE 
Ernest Moore, solicitor, of Messrs. Moore & Shepherd, 
He was 
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Mr. 
solicitors, of Bradford, died on Wednesday, 20th June. 
admitted in 1899, 

Mr. B. PRETTY 

Mr. Bernard Pretty, solicitor, of Messrs. Pretty & Dawson, 
solicitors, of Ipswich, died on Friday, 22nd June, aged sixty-five. 
He was admitted in 1906, 


Mr. H. J. ROBINSON 
Mr. Henry James Robinson, solicitor, of Messrs. Green and 
Robinson, solicitors, of Stockport, died on Thursday, 28th June, 
aged fifty-two. He was admitted in 1923. 


BANQUET TO H.M. JUDGES 


The Lord Mayor of the City of London, Sir Frank Alexander, gave a 
banquet to His Majesty’s Judges at the Mansion House on the 5th July. 
Proposing the toast of ‘‘ The Judges,”’ he said the corporation hoped, 
before long, to resume this annual function in its original splendour 
and to entertain not only His Majesty’s Judges but their ladies as well. 
The judges had been obliged on many occasions to fulfil their duties in 
improvised and uncongenial surroundings, but these had never inter- 
fered with the smooth working of judicial process, nor with the majesty 
and impartiality of English law. du Pareq, L.J., in reply, spoke 
of the reluctance of judges to go underground, and of the resource 
and adaptability with which they had taken duty in the courts of 
strange divisions when need arose. Because behind the judicial 
bench stood the people of the country, inbued with the desire to see 
liberty maintained and justice done, the judges would continue to 
uphold the high standard of the courts. Without that support and 
confidence, they would not long be able to keep the first line of defence 
and liberty. Lord Macmillan, proposing ‘‘ The health of the Legal 
Profession,’’ asked what exactly it professed, and concluded that its 
profession was the science of human relations in a world where men 
and women were constantly engaged in all the difficult affairs of life. 
In a world full of selfishness, rivalry and jealousy it was essential that 
a great profession should be dedicated to producing order out of 
disorder, to assuaging and adjudicating on problems which arose 
between human beings. The Chairman of the Bar Council, Sir Herbert 
Cunliffe, K.C., expressed, in reply, the admiration of the Bar for the 
damaged but dauntless city and its unswerving determination to 
maintain its high traditions. The President of The Law Society, 
Sir Arthur Croke Morgan, said he had been impressed by the ordinary 
man’s preference for having his laws openly debated in Parliament 
and his disputes tried openly in the ordinary courts. He welcomed 
the Rushcliffe Committee’s Report, with its great scheme of legal aid 
and advice for the needy. The Lord Chancellor, Viscount Simon, 
proposed “ The health of the Lord Mayor and Lady Mayoress.”’ He 
said that an enormous amount of valuable public work had been done 
by His Majesty’s judges during the war in non-judicial matters, and he 
spent a good deal of time explaining to various Ministerial bodies, 
sometimes the highest of all, that the judges, however great their 
merits, could not be permanently employed for purposes which had 
nothing to do with their proper duties. The city was in the most 
literal and historic sense the ancient home of our liberties. The law 
was a fraternity, and no rule in it existed against fraternisation. It 
renewed its old association with the city and prayed that this union 
would always exist unbroken and unchallenged. The Lord Mayor 
replied that the fraternity of the law was not closer than that which the 
people of the city had forged during the days of danger and which the 
corporation were determined to maintain. 





At the monthly meeting of the Directors of the Solicitors’ 
Benevolent Association, held on the 4th July, grants amounting to 
£2,977 were made to forty-seven beneficiaries, 
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THE LAW SOCIETY 


ANNUAL GENERAL MEETING. 


The retiring President of The Law Society, Sir ARTHUR CROKE 
MorGan, took the chair at the Annual General Meeting held on 6th July. 
He declared Mr. Hugh Matheson Foster and Mr. Douglas Thornbury 
Garrett duly elected President and Vice-President for the coming year. 
After Sir Arthur had congratulated the Society upon its leaders, 
Mr. Foster thanked the members for electing him, and as a country 
member assured them that no such thing existed as a country party 
and a London party, but that the Council were all one team which 
worked unitedly together. The Society in its present form was 
exactly a hundred years old and would undoubtedly continue to 
flourish in every way. 

Mr. Garrett, also replying, remarked on his good fortune in assuming 
office in the reasonable confidence that he and his fellows would not 
have to carry on their functions under the imminent menace of battle, 
murder and sudden death. The problems of peace, however, promised 
to be no less numerous and pressing that those of war. 

The PRESIDENT announced that, the candidates for election to the 
Council being more numerous than the vacancies, a poll would be held 
and its result reported on the 23rd July at the adjourned Annual 
Meeting 

Mr. R. E 
Green was re-elected and Mr. 
for the ensuing year. 

Mr. H. N. Smart, Honorary Treasurer, seconded the President's 
motion to adopt the accounts. He said that the Society had used up 
its reserves, but he hoped that there would be no need to increase 
members’ subscriptions. [Except for the services divorce department, 
the accounts followed fairly closely the lines of the past three years. 
Expenditure exceeded income by £9,000, a sum which had been partially 
met by the sale of the remaining reserves ; the balance had been found 
by apportioning 15s. of the registration fee to the general fund and 
leaving the articled clerks fund only 5s. The administration of the 
services divorce department had again been a heavy drain: the 
deficit of about £10,000 added to previous adverse balances amounted 
to about £16,000. The Lord Chancellor had authorised the cumulative 
deficit to be included in the application of the Society in November 
next for the poor persons grant in aid for 1946-47, which the Treasurer 
hoped might amount to £20,000. The revenue of the articled clerks 
fund had fallen by £6,600, but Mr. Smart foresaw a considerable 
improvement by 1946, when many serving solicitors would be back in 
practice. Since the lst May of this year over 530 new members had 
joined The Law Society as a result of a letter addressed to practising 
solicitors who had not been members. Admission and examination 
fees would certainly increase. The records of the catering department 
showed an impressive total of meals served, and members would agree 
that its performance had been magnificent. Mr. Smart ended with a 
tribute to the hard and capable work of the President as chairman of 
the Finance Committee from 1928 to 1944. 

The meeting adopted the accounts without criticism, acclaiming their 
able administration by the honorary treasurer. 

The PresipeNnt then moved the adoption of the annual report. He 
paid tribute to the 271 solicitors and 197 articled clerks who had paid 
with their lives for the country’s victory, and to those other members 
of the profession who had been killed by enemy action while working 
in their practices. He gladly recorded the safe return of forty-nine 
solicitors and forty-four articled clerks from German prison camps ; 
he had endeavoured to write a word of welcome to every one of them. 
The Council felt keenly the sudden death of Sir Ernest Bird, the 
immediate Past President. It would also deeply regret the retirement 
of Sir Harry Pritchard from the Council and appreciate his great services 
as Chairman of the Parliamentary Committee for many years and as 
President in 1935-36, and particularly for his outstanding work on 
the Solicitors Act, 1941. 


Yeabsley was re-elected professional auditor, and Mr. C. E. 
3arry O'Brien elected honorary auditors 


RETURN OF SERVING SOLICITORS 

The Council's programme of aid to solicitors returning from the war 
progressed steadily. Its registers of partnerships, clerkships and other 
offices vacant and wanted were growing and it had “ fixed up” 
satisfactorily all Service applicants up to release group 14. He urged 
any solicitor who had a vacancy for an admitted man to inform the 
secretary, for the number of vacancies notified was still only a quarter 
of the number of applicants. The ‘‘ Modern Law Manual for 
Practitioners,”’ published by Messrs. Butterworth and Sweet & Maxwell 
for The Law Society, had met a very real need, not only of returning 
solicitors but also of practitioners who had not had time to study 
recent changes in the law. The first of the refresher courses built 
around it had been very well attended and the second course was due 
to start on the 23rd July. These were both part-time evening courses, 
but the Council was endeavouring to provide also a whole-time day 
course lasting a month, when the demand should be large enough. It 
desired to hold the first of these courses in August. The President 
thanked the members of the Deferment Committees for fulfilling 
carefully and fairly their unenviable duties, and appreciated the 
interest and help shown in these cases by the Lord Chancellor's 
Department. It was a relief to know that no further applications need 
be made to continue the deferment of solicitors and clerks. 


RELEASE FROM THE FORCES 


For most of the war the Council had been able to secure the release 
of men with the support of the Lord Chancellor's Department, where 
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their release was in the national interest and their duties did not 
prevent it. At Whitsun, however, the Minister of Labour, without 
giving the Council notice, had put a sudden end to this procedure and 
had stated that until the end of the war with Japan release under 
Class A out of the normal turn would only be granted to a solicitor 
classified in Class B as an individual specialist required for work of 
reconstruction. Solicitors would have to share with all other professions, 
businesses and trades the meagre allowance of places remaining after 
the builders and miners had been released. Representations had been 
made to the Minister by the Lord Chancellor’s Department that 
solicitors should be given an adequate quota of Class B releases, to 
save many practices from closing down and enable legal work to be 
done adequately to facilitate the swing-over of industry from war to 
peace. 
SELLING PRICE oF Houses 

The Council had expressed its awareness of the need to prevent 
harmful speculation in house property, but had advised the Morris 
Committee that the prices of houses could not be controlled in any 
practical way without creating unfairness and injustice. The best way 
to limit purchase price was to provide an ample number of good new 
houses. Legislation which was likely to be evaded was fundamentally 
bad. The Morris Committee was said by the Press to be about to 
recommend that the selling price of houses should be limited to a 
percentage increase on the 1939 value, and that buyers who within a 
specified past period had paid more than the control price should have 
a right to recover the excess from the seller. The President declared 
that retrospective legislation interfering with a completed bargain 
freely and legally made was unsound and a most dangerous element 
to introduce into the laws of the country. If solicitors should be faced 
by this additional terror, their task of advising clients upon their 
ever-increasing problems would be hard indeed. 


LrGcaL Ap AND LEGAL ADVICE 

The Rushcliffe Committee in their Report on Legal Aid and Legal 
Advice (Cmd. 6641) had adopted entirely the basic principles which 
the Council had set out in its evidence. The scheme propounded would 
be of great benefit to the public, and the legal profession would with 
advantage do its best to make the scheme a success. It was to be a 
voluntary scheme administered by The Law Society. When it came 
into operation there would probably be for the first time in many 
years a shortage of solicitors rather than a superabundance. It might 
provide excellent opportunities to resettle in practice solicitors who 
had been on active service and whose practices had completely 
disappeared. 

Poor PERsons WorK 

The war had made little if any difference to the mumber of applica- 
tions made to the provincial Poor Persons Committees. In the 
provinces only six committees were in arrears. In London, on the 
other hand, as against the 3,800 applications made in 1941, over 

' 11,000 had been made in 1944 and the arrears were heavy. The 
Service Departments had formally thanked the Council for the help 
which members of the legal profession had given during the war to 
service men and women. 

The Council had also assisted the War Office in its scheme for pro- 
viding law courses for men and women of the Forces; some 5,300 
students were registered for these. The Council would henceforth 
provide correspondence courses to enable articled clerks to prepare for 
their examinations while still serving. 

Mr. Barry O'BRIEN, after complimenting the Council on the imagina- 
tion which the Catering Department had displayed, criticised the 
dilatory habits of members at the quick-lunch buffet. 

Sir Harry PritcHarp, addressing the meeting for the last time 
as a member of Council, thanked The Law Society for its appreciation 
of his services and excused himself from serving further on the ground 
of his seventy-seven years. 

Mr. J. S. Biatr (Darlington), a service member, thanked the Council 
for the registers and refresher courses it had promoted, but pointed 
out that the Report said nothing of collaboration with the Service 
Departments in their resettlement training programmes. 

Captain E. A. WHITEHEAD (Liverpool) drew attention to a change 
he had noticed in the spirit of serving solicitors. Many of them said 
they were disinclined to return to practice. He wondered whether 
the wastage that had taken place among the older practitioners who 
had broken down through over-work was likely to continue in peace 
time. 

Mr. H. K. McLean agreed that some serving solicitors did not want 
to return because they felt that their services were not adequately 
remunerated. 

Mr. WILFRID ELLIs suggested a minimum wage for assistants, who 
had no trade union and were largely inarticulate. 

THE PRESIDENT, replying to the discussion, said that the Council 
had decided to cater for members during the war in spite of the obvious 
difficulties. Most of the credit was due to the outstanding ability of 
the manager, Mr. Frome. The Council was trying continually to 
improve its relationship with the Service Departments in the scheme 
for resettlement. It had no evidence that many solicitors were dis- 
inclined to return to practice. The question of the minimum wage 
was very difficult and had wide ramifications ; it would involve opening 
up the question of remuneration as a whole. The position had not 
yet been reached where partners received nothing of the firm’s profit, 
but even if it were reached, there would be difficulty in guaranteeing 
a minimum wage to many employees who had left offices as boys and 
returned as captains and majors. 
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Mr. Foster congratulated the President on the knighthood which 
had been conferred on him and, by implication, on the profession. 
Mr. E. A. Williams proposed and Mr. Barry O’Brien seconded a vote 
of thanks to Sir Arthur for presiding, and the meeting stood adjourned 
until the 23rd July, at 2 p.m., when the names of the new Council 
will be promulgated. 


NOTES OF CASES 
HOUSE OF LORDS 


Inland Revenue Commissioners v. Terence Byron, Ltd. 


Viscount Simon, L.C., Lord Russell of Killowen, Lord Macmillan, 
Lord Porter and Lord Simonds. 17th May, 1945 


Revenue—Excess profits tax—Theatre business—Destruction of a 
theaive by enemy action during chargeable accounting period— 
Whether destruction of theatre caused decrease of company’s 
capital employed in the business within statutory meaning— 
Claim of Crown that capital had been decreased as from the 
date of destruction to extent of cost of the theatre and that, therefore, 
the standard profits would have to be decreased by the statutory 
percentage of the proportionate decrease in capital—Claim of 
Crown rejected—Finance (No. 2) Act, 1939 (2 & 3 Geo. 6, c. 109), 
ss. 13 (3), 14 (2), Sched. VII, Pt. II (1). 

Appeal of the Crown from a decision of the Court of Appeal 
(88 Sot. J. 332). 

This was an appeal by the Crown against the decision of the 
Court of Appeal that the capital of the company had not been 
decreased by reason of the destruction during the chargeable 
accounting period by enemy action of one of their theatres 
which they used in their business of cinema theatre proprietors. 
By the proviso to s. 13 (3) Finance (No. 2) Act, 1939: “ as 
if the average amount of the capital employed in the trade or 
business in any chargeable accounting period is greater or less 
than the average amount of the capital employed therein in the 
standard period, the standard profits for a full year shall in 
relation to that chargeable accounting period, be increased, or, 
as the case may be, decreased, by the statutory percentage of the 
increase or decrease in the average amount of the capital employed 
in the trade or business.’”’ By subs. (9) the “ statutory 
percentage ”’ in relation to any decrease of capital ‘‘ shall be in 
all cases 6 per cent.’”’ It is provided by s. 14 (2) that the average 
amount of capital employed in a trade or business in either 
accounting period shall be computed in accordance with Pt. IL 
of Sched. VII thereto. By para. 1 (1) of Pt. Il of Sched. VII the 
amount of capital employed in a trade or business, so far as it 
does not consist of money, shall be taken to be: “ (a) so far as 
it consists of assets acquired by purchase or after the commence- 
ment of the trade or business, the price at which those assets 
were acquired subject to the deductions hereafter specified.”’ 
It followed that as the destroyed theatre was purchased by the 
company after the commencement of its business for the sum 
of £12,280, if the destruction meant the decrease of the capital 
of the company to the extent of the value of the theatre, it meant 
for the purposes of s. 13 a decrease in its capital to the extent of 
£12,280, subject to the deductions mentioned in*Pt. II of 
Sched. VII. The Crown contended that the adjustment provided 
by s. 13 (3) (proviso) should be made from the date of the destruc- 
tion, as the destruction meant the reduction of the company’s 
capital as from the date of such destruction during the chargeable 
accounting period to the extent of £12,280, less any allowable 
deductions. In effect, what the Crown claimed was that the 
standard profits of the company for a full year of the standard 
period should be reduced by 6 per cent. of such part of £12,280 
(less any allowable deductions) as was proportionate to that period 
of the chargeable accounting period, which remained after the 
date of the destruction of the theatre during the chargeable 
accounting period. On the other hand, the company contended 
that, notwithstanding the destruction of the building, the 
property remained an asset and that, in the computation of their 
capital, the full amount of £12,280 should be included for the 
whole of the chargeable accounting period, for there was nothing 
in Pt. II of Sched. VII which required the exclusion from capital 
computation of the values of the assets which had become 
unproductive by reason of damage ; and, in the alternative, they 
contended that, even if the destruction in itself would mean a 
loss of capital, nevertheless, as the company had a valid claim 
under the War Damage Act, 1941, to recover the whole of the 
£12,280, there would, in effect, be no reduction of capital. The 
Court of Appeal confirmed the decision of Macnaghten, J., that 
the theatre remained an asset which must be included in the 
capital computation for excess profits tax purposes as if the 
destruction had not occurred. The Crown appealed. 
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Lord Simon, L.C., said that what was noteworthy in the 
provisions of the Act was that the value of an asset, whether 
acquired by purchase or otherwise, was fixed as being the price 
at which the asset was acquired, or the value of the asset when it 
became an asset of the trade or business, subject only to the 
deductions mentioned. So long as the asset remained part of 
the capital employed in the trade or business, it would appear, 
therefore, that the value to be put on it for the purposes of 
calculating excess profits tax was not to be increased with the 
increase in its real value, and, equally, that change of circum- 
stances, which in fact rendered the asset no longer worth its 
original value, did not affect the value to be put on the asset for 
the purposes of the case. The valuation of capital under the 
schedule for the purpose of calculating the tax was different from 
the valuation proper in a balance sheet. All that had happened 
here was that, while the original asset continued to be owned 
by the company, its value had been greatly reduced by war 
damage. The value to be attributed to the asset was the price 
originally paid for it. The appeal should be dismissed. 

The other noble and learned lords agreed in dismissing the 
appeal. 

CouNsEL : The Attorney-General (Sir Donald Somervell, K.C.), 
and FR. P. Hills ; Heyworth Talbot. 

Soticitors: Solicitor of Inland Revenue ; Gregory, Rowcliffe 
and Co., for Addleshaw, Sons & Latham, Manchester. 

{Reported by Miss B, A. BickneLt, Barrister-at-Law.]} 


APPEAL FROM COUNTY COURT 
Mann v. Merrill 

MacKinnon, Lawrence and Morton, L.JJ. 20th April, 1945 
Landlord and tenant—Rent restrictions—House let with less than 

2 acres of agricultural land in 1938—A further 34 acres added in 

March, 1939—Whether conirolled—Rent and Mortgage Interest 

(Restrictions) Act, 1939 (2 & 3 Geo. 6, c. 71), s. 3 (3). 

Appeal from a decision of the learned county court judge at 
Swindon County Court. 

The plaintiff let to the defendant a house and some land of 
rather less than 2 acres in 1938 for seven years. In March, 
1939, the plaintiff let to the defendant a further adjoining 
34 acres for a term expiring at the same date as that of the 
earlier lease of the house. The defendant’s interest in both 
lettings came to an end at Christmas, 1944. The plaintiff sued 
for possession at the end of the term of the lease, and the 
defendant relied on s. 3 (3) of the Rent and Mortgage Interest 
(Restrictions) Act, 1939. For the plaintiff it was argued that 
the land let with the dwelling-house was agricultural land and 
that that land exceeded 2 acres in extent, with the result that 
the Rent Act did not apply to the house. The learned county 
court judge held that the Kent Act applied. 

MacKinnon, L.J., said that the whole question was whether 
the words “land... let together with a dwelling-house ”’ 
referred to land which was let with the dwelling-house and by 
the same instrument, or whether they referred, as contended by 
the plaintiff, to land let together with the dwelling-house at the 
time the question came before the court. ‘The plaintiff was right 
and the appeal would be allowed. 

LawRENCE, L.J., agreed, and added that it was common 
ground that the house never was protected until 1939. 

Morton, L.J., agreed. 

CounsEL: H. A. Hill ; Cope Morgan. 

So.icirors : Andrew, Purves, Sutton & Creery, for Elwell and 
Son, Highworth, Wilts; J. & P. J. F. Chapman-Walker, for 
Lemon, Humphreys & Parker, Swindon. 

[Reported by Maurice Snare, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
Sherwood v. Cox 
Atkinson, Wrottesley and Tucker, JJ. 4th May, 1945 
Food and drugs—Defective milk—Sample purchased from purveyor 

—Second sample taken later from milk delivered to purveyor— 

Whether analyst’s certificate relating to second sample also to 

be served with the summons—Food and Drugs Act, 1938 (1 & 2 

Geo. 6, c. 56), s. 80 (3). 

Case stated by Berkshire Justices sitting at Faringdon. 

An information was preferred by the appellant, Sherwood, 
under the Food and Drugs Act, 1938, charging the respondent, 
Cox, with having on the 17th July, 1944, at Shrivenham sold 
to the appellant a pint of milk not of the nature, substance and 
quality demanded by him, in that it was deficient to the extent 
of 5 per cent. in milk fat. At the hearing of the information 
the following facts were established : With the summons there 
was also served on the respondent the Public Analyst’s certificate 
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No. 7582 relating to the sample taken on the 17th July. On 
the 19th July, the appellant had taken an “ on delivery sample ” 
of the milk delivered at the respondent’s premises. The Public 
Analyst’s certificate relating to that sample was No. 386. No 
copy of certificate No. 386 was served on the respondent with 
the summons, and immediately afterwards he wrote alleging 
this failure to be an irregularity in procedure. The second 
certificate was then sent to him on the 17th August, 1944. At 
the hearing the respondent took the preliminary objection that, 
as certificate No. 386 had not been served with the summons 
under s. 80 (3) of the Act, the information was bad. It was 
contended for the appellant that the subsection was satisfied 
by serving with the summons only a copy of the certificate 
relating to the sample which was the subject of the information, 
and that it was not necessary to serve with the summons copies 
of certificates relating to other samples taken for the purpose 
of meeting a certain defence. It was contended for the 
respondent, inter alia, that s. 80 (3) provided that a copy of “‘ any 
certificate of analysis’’ obtained by or for the prosecution 
should be served with the summons, those words not being 
restricted to a certificate relating to the sample which was the 
subject of the information, and that both certificates had been 
adduced by the appellant as part of the case for the prosecution, 
and neither of them for the purpose of meeting any defence. 
Reference was made to Grimble & Co. v. Preston, 30 T.L.R., 
119; [1914] 1 K.B. 270, at p. 277. The justices upheld 
the respondent’s contentions and dismissed the information. 

ATKINSON, J., said that prima facie the second sample did not 
affect the purveyor. Section 80 (3) of the Act of 1938 provided: 
‘In any proceedings under this Act in respect of an article 
sampled ...a copy of any certificate of analysis obtained 
on behalf of the prosecutor . .. shall be served with the 
summons.” The respondent contended that “any ”’ certificate 
there meant “‘ every ’”’ certificate. Analysis of what, with what 
limitation, was not suggested. The appellant argued that the 
obvious meaning was any certificate relating to the sampled 
article, the subject-matter of the section. In his (his lordship’s) 
view, that argument was unanswerable. Some limitation must 
be placed on the word “any.’’ If not, where was the line to 
be drawn? Did it mean any certificate relating to any milk 
purchased at any time and not even relevant to the sample 
chiefly concerned ? If it had been intended to go beyond the 
certificate relating to the article sampled, there would have 
been words to indicate the limits within which the certificates 
to be served with the summons must come. In the case of 
milk, sampling was regulated in the Third Schedule to the Act, 
which provided that, within sixty hours after a sample of his 
milk had been taken, the purveyor could serve a notice on the 
appropriate officer calling upon him to take a sample of the milk 
in course of delivery from the consignor to himself (the purveyor). 
By cl. 5 of the Schedule if proceedings were taken against the 
purveyor a copy of the certificate relating to every sample so 
procured in the course of transit must be furnished to him. 
Counsel for the appellant argued that there would have been no 
need for that provision if the word “any ”’ in s. 80 (3) applied 
to every certificate having any bearing on the case, for in that event, 
on the respondent’s own argument, the certificate of the sample 
of the milk in transit would have been relevant and have required 
to be served with the summons ; whereas the Schedule provided 
that a copy of that certificate should be furnished, which did 
not mean served with the summons. The appeal must be 
allowed, and the case remitted for hearing on the merits. 

WROTTESLEY, J., agreed. 

Tucker, J., said that he thought the point not perhaps quite 
so clear as did his Brothers. On either interpretation words 
needed to be read into s. 80 (3). The respondent’s argument 
required insertion of the words “any certificate of analysis 
obtained on behalf of the prosecutor for the purposes of such 
proceedings.”’ The appellant’s argument required the words 
‘in respect of the article which is the subject-matter of such 
proceedings.”’ In his (his lordship’s) opinion, it was the latter 
words which should be read in, and he agreed that the appeal 
must succeed. 

CouNSEL: Hutton ; Cope Morgan and Quass. 

Soxticitors : Peacock & Goddard, for the Clerk to the Berkshire 
County Council; J. & P. J. F. Chapman-Walker, for Lemon, 
Humphreys & Parker, Swindon. 

[Reported by R. C. Cataurn, Esq., Barrister-at-Law.] 
Yoxford and Darsham Farmers’ Association, Ltd. v. Llewellin 
Croom-Johnson, J. 7th May, 1945 
Emergency legislation—Egg marketing scheme—Direction by 
Ministry of Food to egg packers to contribute to compensation pool 
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—Validity—Bill of Rights, 1688 (1 Will. & Mar., sess. 2, c. 2)— 
Defence (General) Regulations, 1939, reg. 55—Eggs (Control and 
Prices) (Great Britain) Order, 1944 (S.R. & O., 1944, No. 502). 


Action for a declaration, 


The plaintiffs carried on business as, inter alia, marketers of 
eggs collected from poultry keepers in an area round Yoxford. 
In exercise of powers conferred by reg. 55 of the Defence 
Regulations, 1939, the Minister of Food in June, 1941, made the 
Eggs (Control and Prices) Order, 1941, under which the marketing 
and sale of eggs in Great Britain became controlled by the 
Ministry of Food. Under the order poultry keepers might only 
sell their eggs to licensed packers, who themselves must dispose 
of the eggs in areas authorised by the Ministry. All those pro- 
visions were substantially re-enacted in the Eggs (Control and 
Prices) (Great Britain) Order, 1944, by art. 14 (1) of which the 
Minister may give directions and grant licences. By art. 14 (2) 
licensees must observe the conditions of licences. In June, 1941, 
the plaintiffs were granted a packer’s licence under the scheme 
covering an area within a radius of ten miles from their packing 
station. The licence contained no condition as to payment of 
charges or receipt of compensation by the licensee. A result of 
the scheme was that many packers who were not granted licences 
were forced out of business, their customers being transferred to 
other licensed packers. The plaintiffs, though licensed, lost many 
of their best customers and a market in London. They subscribed 
to local voluntary schemes for sharing among the packers. In 
January, 1942, the Ministry set up a compensation pool scheme 
on a voluntary basis under which packers belonging to the pool 
were liable to pay into it a compensation levy, packing stations 
being required to contribute to, or entitled to compensation from, 
the pool according as their business decreased or increased as a 
result of the scheme. The establishment of the pool was not 
authorised by any regulation. The plaintiffs, not having benefited 
from the scheme of control, eventually refused to pay the levy, 
whereupon in February, 1945, the Director of Egg Supplies said 
that, failing payment of the levy, he would, under the Order of 
1944, transfer from the plaintiffs to other packers enough pro- 
ducers to make the plaintiffs no longer liable to levy, which would 
more than halve the number of eggs handled by the plaintiff’s 
station. In April, 1945, the Ministry gave a direction, stated to 
be under reg. 55, and referring to art. 3 of the Order of 1944, 
to 199 egg producers that they were now to be registered with 
egg packers other than the plaintiffs. The plaintiffs accordingly 
brought this action claiming a declaration that the decision to 
transfer the 199 producers to other packers was not a bona fide 
exercise by the defendant of his powers and not binding on the 
plaintiffs. The agreed questions for trial were: (1) whether in 
view of the letters from the Ministry officials the Minister’s 
directions were a proper exercise of his powers, and (2) whether 
the directions contravened the Bill of Rights, 1688. 

CrooM-JOHNSON, J., said that the plaintiffs argued that the 
regulations gave the defendant no power to make, alter or revoke 
a direction conditionally on payment by the subject of a sum of 
money to anyone or for any purpose, and that the effect of what 
had been done was to oblige the plaintiffs to pay money to or to 
the use of the Crown without the consent of Parliament. The 
defendant admitted that the direction would not have been given 
had the plaintiffs agreed to pay into the pool. The bona fides of 
the Ministry being admitted, he (his lordship) was of opinion that 
the direction in question was within the authority delegated to it 
by reg. 55, in which case the court could not inquire into the 
advisability or necessity of the direction. The regulation 
empowered a competent authority to make such provisions as it 
thought necessary or expedient for operating the scheme of 
control for which provision had been made. In his (his lordship’s) 
opinion, there had been a proper exercise by the Minister of his 
powers. On the second point, namely, that to require the 
plaintiffs to contribute to the pool contravened the provision in 
the Bill of Rights “ that levying of money for . . . the Crown 

. . without grant of Parliament . . . is illegal,’’ how could the 
Minister be said to have levied money at all? The money was 
payable to a limited company set up by the industry in which it 
was not suggested that the Crown or the Ministry had any 
pecuniary interest. The Crown did not even derive any indirect 
benefit from money paid to the company. Counsel for the 
plaintiffs had relied on Attorney-General v. Wilts United Dairies, 
Lid. (1922), 91 L.J.K.B. 897, and Brocklebank Steamship Co. v. R. 
{1925] 1 K.B. 52. In the former case it had been sought to make 
a condition of the grant of a licence to milk dealers that they 
should pay 2d. a gallon to or for the benefit of the Food Controller. 
The facts in the present case were quite different. There was no 
question of a tax. It was unnecessary to decide what the effect 
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was on the Bill of Rights of s. 1 (4) of the Emergency Powers 
(Defence) Act, 1939, having regard to s. 2 of that Act. The 
action failed. 
CouNSEL: ‘Aiken Watson ; 
Maxwell Fyfe, K.C.) and Devlin. 
Sortcitors : Durrant Cooper & Hambling ; Treasury Solicitor. 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RULES AND ORDERS 


S.R. & O., 1945, No. 762/L.13 
COUNTY COURT, ENGLAND 
PROCEDURE 
THE County Court (No. 1) Ru es, 1945, DATED JUNE 18, 1945. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred on me by Section 2 of the Administra- 
tion of Justice (Emergency Provisions) Act, 1939, and all other powers 
enabling me in this behalf, do hereby make the following Rules : 

1.—(1) These Rules may be cited as the County Court (No. 1) 
Rules, 1945. 

(2) An Order and Rule referred to by number in these Rules means 
the Order and Rule so numbered in the County Court Rules, 1936,* 
as amended. 

2. The marginal notes to paragraph (9) of Rule 10 of Order XVI 
shall be omitted. 

3. The following Rule shall be added to Order XXXV :— 

‘© 58. Proceedings commenced in wrong form.|—(1) Where an 
action is commenced as an Admiralty action which ought to have 
been commenced as an ordinary action, the judge may order that the 
proceedings shall be continued in accordance with the procedure 
prescribed for an ordinary action, and that any amendments which 
he thinks necessary or desirable for that purpose shall be made, and 
may give such directions as he thinks proper. 

(2) Where an action is commenced as an ordinary action which 
ought to have been commenced as an Admiralty action, the last 
preceding paragraph shall apply with the necessary modifications ”’. 
4. The following Rule shall be added to Order XX XVIII :— 

“4, Payment into Court by Coal Commission.|—This Order shall 
apply where the Coal Commission desire to pay money into court 
under Section 6 of the Coal Act, 1938, and paragraph 18 (c) of the 
Third Schedule thereto, subject however to the following 
modifications :— 

(a) instead of filing an affidavit the Coal Commission shall file 
a statement containing such information as the court may require ; 

(b) paragraph (2) of Rule 1 shall not apply ; 

(c) in paragraphs (3) and (4) of Rule 1 the references to the 
affidavit shall be treated as references to the statement ; 

(d) for the purposes of paragraph (4) of Rule 1 Form 322a shall 
be used instead of Form 322 and shall be sent to such persons 
mentioned in the statement as the Registrar thinks fit ’’. 

5. The following Form shall be inserted in Appendix A to the County 
Court Rules, 1936. 


The Solicitor-General (Sir David 


* 322K. 
{Order 38, Rule 4.] 
Notice to person interested of Payment info Court under Section 6 
of the Coal Act, 1938, and paragraph 18 (c) of the Third Schedule 


thereto. 

In the County Court. 
In the matter of the Coal Act, 1938. 

Take notice that on the day of ,19 _, the Coal 
Commission under the above-mentioned Act paid into Cqurt the sum 
of to attend the orders of 
the Court, and the statement by the Secretary of the Coal Commission 


dated the day of , 19 , filed therewith, 
stated that the names of persons supplied to the Coal Commission 
for the purposes of registration in the Coal Holdings Register were as 
follows :— 

And further take notice that any person interested in or entitled 
to the said money may apply to this Court respecting the investment, 
payment out, or mode of dealing with the said money or of the income 
thereof ”’. 

Dated the 18th day of June, 1945. 


* S.R. & O. 1936 (No. 626) I, p. 282. 


WAR LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 


Simon, C. 


No. 793. Alien. Restriction, Direction, June 28. 

E.P. 788. Consumer Rationing. General Directions. June 28. 

E.P. 802. Control of Building Operations (No. 5) Order. 
June 30. 

No. 782. Customs. Additional Import Duties (No. 3) Order. 
June 25. 


Delegation of Emergency Powers (Ministry of 
Finance for Northern Ireland) Order. June 27. 
E.P. 790/S.13. Essential Work (Agriculture) (Scotland) Order. 


E.P. 789. 


June 21. 
E.P. 799, Finance. Regulation of Payments (Consolidation) 
Order. June 29. 








330 

No. 620. Foreign Jurisdiction. Northern Rhodesia (Legisla- 
tive Council) Order in Council. March 21. 

E.P. 784. Motor Vehicles. Emergency Powers (Defence) 


Acquisition and Disposal of Motor Vehicles Order. 
June 26. 


No. 783. Reinstatement in Civil Employment (Termination 
of further periods of War Service) Order. June 21. 
No. 775. Safeguarding of Industries. (Exemption) (No. 1) 


Order. June 27. 
Wak OFFICE 
Regulations for the Trial of War Criminals (Special Army 
Order No. 81). June 18, 1945. 
MINISTRY OF LABOUR AND NATIONAL SERVICE 
Careers for Men and Women Series No. 28. Law, Barristers, 
and Solicitors. February, 1945. 
[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2} 


NOTES AND NEWS 


Honours and Appointments 

The King has approved the appointment of Mr. TRISTRAM DE LA 
PoER BERESFORD, K.C., to be Chairman of the West Kent Court 
of Quarter Sessions. Mr. Beresford was called by the Middle 
Temple in 1909 and took silk in 1936. 

Mr. G. F. Simmonpbs, Deputy Town Clerk of Rochdale, has now 
been appointed Town Clerk. He was admitted in 1933. 

Notes 

The Disciplinary Committee of The Law Society, constituted 
under the Solicitors Acts, 1932 to 1941, recently made an order 
striking off the roll the name of Mr. Frank Slade, formerly of 
Leeds, Yorkshire. 

Clothing and other non-food rationed goods were excluded 
from the recent announcement regarding the resumption of 
limited private trade to the Channel Islands. The Board of 
Trade now announce that clothing and other goods subject in 
the United Kingdom to the Consumer Rationing Orders can be 
supplied by United Kingdom traders to their customers in the 
Channel Islands against appropriate ration documents under the 
same conditions as apply in the United Kingdom Hume Market, 
except that coupon banking facilities will not be available in 
the Islands until 11th July. 





Professional Announcement 

Mr. W. J. Bloom FIELD Howe, who for many years has practised 
under the style of “Hower & Rake,” at 22: Chancery Lane, 
London, W.C.2, has entered into partnership as from the 30th June 
last, with Mr. R. J. Mawson Howe, who has formerly practised 
at 9/11, Copthall Avenue, London, E.C.2,_ The partnership 
practice will be continued under the style of ‘‘ Howe & RAKE,” 
at 22, Chancery Lane, W.C.2. 

Wills and Bequests 

Mr. F. H. Chance, solicitor, of Cobham, 
personalty £37,971. 

Mr. H. J. Nicklin, solicitor, of Sutton Coldfield, left £45,603, 
with net personalty £37, 137. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1945 


COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 


Rota OF REGISTRARS IN ATTENDANCE ON 


left £43,515, with net 


Date. EMERGENCY APPEAL Mr. Justice 
Rota. Court I. UTHWaTT. 
Mon., July 16 Mr. Andrews Mr. Farr Mr. Blaker 
as, , U7 Jones Blaker Andrews 
Wed., 328 Reader Andrews Jones 
Thurs., ,, 19 Hay Jones Reader 
Fri., | Farr Reader Hay 
Sat., sc.) ee Blaker Hay Farr 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
Date. COHEN. VAISEY. EVERSHED. ROMER. 
Witness. Non-Witness. Non-Witness. Witness. 
Mon., July 16 Mr. Reader Mr. Hay Mr. Jones Mr. Andrews 
aes, , 17 Hay Farr Reader Jones 
Wed., , 2 Farr Blaker Hay Reader 
Thu m. ,, 39 Blaker Andrews Farr Hay 
Fri., » 20 Andrews Jones Blaker Farr 
Sat., mea < | Jones Reader Andrews Blaker 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Benk Rate (26th ( October, 1939) 2% 





vie, | Mile | mae | Apo: 

iv. mate Yie' 

Months | yap 10 | —— with 
1945 | redemption 





British Government Securities 
Consols 442 1957 orafter .. im FA 
Consols 24% oe 

War Loan 30% 1955- 59 aC os 
War Loan 33% 1952 or after sa JD 
Funding 4% Loan 1960-90 
Funding 3% Loan 1959-69 oe 
Funding 2?% Loan 1952-57 oo JD 


Se 
me 


NNNYOND WNHNHNHNHNN Nw 
tad 
oreS> 
rPoOOOCCOoOrFFNHLOCS 


Funding 24% Loan 1956-61 AO| 98% 10 111 
Victory 4% Loan Av. life 18 years .. MS} 1143 91 
Conversion 34% Loan 1961 or after AO} 106} 51 0 
National Defence Loan 3% 1954-58 JJ} 102} 18 14 
National War Bonds 24% 1952-54 .. MS 7 
Savings Bonds 3% 1955-65 FA| 101xd 17 


Savings Bonds 3% 1960-70 


ry 
So 
— 
Nww Whhds w WWHNNDWWNHNND WWNHND W 
i 
ww 
COOF NON DO VOUUAWMWOCOCsANHUNHASW 


Local Loans 3% Stock . JAJO) 95} 2 —_ 
Bank Stock .. AO} 3834 2 — 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after JJ) 973 1 _— 
Guaranteed 2#% Stock (Irish Land 

Act 1903) .. e JJ} 93 19 — 
Redemption 3% 1986-96 .. AO} 100} 1910|219 9 
Sudan 44% 1939-73 Av. life 16 years FA! 1143 18 3 6 3 
Sudan 4% 1974 Red. in part after 

1950 ; MN} 111 12 116 6 
Tanganyika 4%, Guaranteed 1951- 71 FA} 106 15 2 15 11 
Lon. Elec. T.F. Corp. 24% 1950-55 FA] 98 11 214 3 


Colonial Securities 











* Australia (Commonw’h) 4% 1955-70 JJ) 106 |315 6);3 5 9 
Australia (Commonw’h) 3}% 1964-74 JJ) 100 |3 5 0/3 5 © 
Australia (Commonw’h) - 1955-58 AO} 100 |3 0 0}3 0 O 
tNigeria 4% 1963... AO} 114 ;310 2]),219 8 
*Queensland 34% 1950-70 . i JJ} 101 39 413 3 9 
Southern Rhodesia 33% 1961-66 .. JJj 104 |3 7 413 3 6 
Trinidad 3% 1965-70 ‘ .. AO} 100 |}3 0 013 0 0 
Corporation Stocks 
*Birmingham 3% 1947 or after JJ) 954 | 3 210 _— 
*Croydon 3% 1940-60 me .-. AO} 101 | 219 5 — 
*Leeds 33% 1958-62 > es JJ) 102 |3 3 9)/3 O11 
*Liverpool 3% 1954-64 : MN} 100 30 O13 8 96 
Liverpool 34% Red’mable by agree- 

ment with holders or by purchase JAJO} 105 | 3 6 8 _— 
London County 3% Con. Stock after 

1920 at option of Corporation ..MSJD| 954 }|3 2 10 _— 
*London County 34% 1954-59 .. FA/ 106 [3 6 0] 2 14 10 
Manchester 3% 1941 or after = FA| 95 |3 3 2 _— 
*Manchester 3% yg se .. AO) 101 | 219 5|)218 2 
Met. Water Board 3% “A” 1963- 

2003 . .. AO} 974);3 1 6/3 1 6 

Do. do. 3%, “ B” 1934-2003 MS} 99 |3 0 71/3 O11 

Do. do. 3% “E” 1953-73 ce iii O13 8 Fis 4.t 
Middlesex Ce. 3% 1961-66 MS} 101 | 219 5/|218 5 
*Newcastle 3% Consolidated 1957 . MS} 101 219 5|;218 0 
Nottingham 3% Irredeemable .- MN| 954|3 2 10 ~- 
Sheffield Corporation 34% 1968 .. JJ) 107 |3 5 5|]3 1 6 
Railway Debenture and 

Preference Stocks 
Gt. Western Rly. 4% Debenture .. JJ) 114 |} 310 2 _ 
Gt. Western Rly. 44% Debenture .. JJ) 1214 | 314 1 —- 
Gt. Western Rly. 5% Debenture JJ) 1354 | 3 13 10 —- 
Gt. Western Rly. 5% Rent Charge.. FA} 1314 | 316 1 = 
Gt. Western Rly. 5% Cons. G’rteed. MA! 129/317 3} — 
Gt. Western Rly. 5% Preference MA 1200/4 3 0}; — 





* Not available to Trustees over par. 

+ Not available to Trustees over 115. 

t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date; in the case of other Stocks, as at the latest date. 
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